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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 


In the Matter 
of 

MAY LEE INDUSTRIES, INC., 
Debtor. 


74 B 166 


.. -x 

This is an expedited appeal by May Lee Industries, 
Inc. ("May Lee" or "the debtor"), the debtor-in-possession 
under Chapter XI of the Bankruptcy Act, 11 U.S.C. § 701 
et seq ., from a determination of Bankruptcy Judge John J. 
Galgay that the Chartered Bank ("Chartered") and Chemical 
Bank ("Chemical") (together "the banks") have valid perfected 
security interests in assets of the debtor. For the reasons 
hereinafter stated, the order of the Bankruptcy Court is 

f-y 

affirmed. 

On February 11, 1974, May Lee filed a voluntary 
petition in bankruptcy under Chapter XI. Thereafter by 
Orders to Show Cause dated March 14 and March 27, 1974, 
respectively, Chartered and Chemical petitioned the Court 
for reclamation of property in the possession of May Lee 
in which Chartered and Chemical claimed to have valid 
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perfected security interests. The debtor opposed both 
applications, and trials on the merits were held on 
April 9 and 19, 1974. 

In an opinion dated May 20, 1974, Judge Galgay 
found that Chartered "has a perfected valid security lien 
on all collateral which was the subject of a series of 
trust receipts described in Exhibit A attached to its 
Order to Show Cause dated March 14, 1974 and is entitled 
to the return of such goods and other collateral which is 
the subject of the trust receipts" (Opinion, p. 7), and that 
Chemical "has a perfected valid security lien on all collateral 
which was the subject of its security agreement and is en¬ 
titled to obtain its collateral" (Opinion, p. 12). 

The debtor moved for a rehearing on May 30, 1974, 
prior to entry of an order by the Bankruptcy Court. Following 
a rehearing held on June 7, 1974, Judge Galgay filed a 
supplemental opinion dated June 10, 1974, in which he again 
found in favor of the banks. On June 14, 1974, he entered 
an order consistent with his opinion and supplemental opinion. 
Upon the application of the debtor. Judge Galgay signed an 
order on June 20, 1974, enjoining the banks from enforcing the 
order of June 14, 1974, pending the hearing of this appeal. 

This stay, as modified by this Court, remains in effect. 
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The debtor primarily presents the following 
contentions, all of which were raised before the Bankruptcy 
Court: (1) that Chartered did not perfect its security 

interest by properly filing a financing statement at the 
City Register's Office in New York County prior to the 
debtor's filing its Chapter XI petition, (2) that the 
trust receipts which constitute the alleged security 
agreements between Chartered and May Lee do not contain 
a sufficiently detailed description of the collateral, 

(3) that the security agreement with Chemical does not 
contain a sufficient description of the collateral, 

(4) that there was no valid security agreement with Chemical 
since there was no meeting of the minds, no consideration 
flowing from Chemical, the agreement was obtained by threats 
of economic duress, and was unconscionable, and (5) both 
Chartered's and Chemical's financing statements contain 
inadequate descriptions of collateral. 

Rule 810 of the Rules of Bankruptcy Procedure 

provides, inter alia, that upon an appeal the district court 

shall accept the referee's findings of fact 
unless they are clearly erroneous, and shall 
give due regard to the opportunity of the 
referee to judge of the credibility of the 
witnesses. 

The Court below, after a trial, found that Chartered 
had filed its financing statement with the Secretary of State 
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in Albany, New York, and at the Register's Office in the 
County of New York on December 4, 1972. This Court, after 
reviewing the record, is of the opinion that Judge Galgay's 
finding that Chartered filed its financing statement at the 
Register's Office on December 4, 1972, is not clearly er¬ 
roneous. The date stamp and filing number on the financing 
statement are prima facie evidence of filing on that date; 
the only evidence offered in rebuttal is that later it 


temporarily could not be found. 

New York Uniform Commercial Code (hereinafter 
"U.C.C.") §9-403(1) (McKinney 1964) provides: 

Presentation for filing of a financing 
statement and tender of the filing fee or 
acceptance of the statement by the filing officer 
constitutes filing under this Article. 

Under this subsection. 


the secured party does not bear the 
risk that the filing officer will not 
properly perform his duties : under 
(this] Section the secured party has 
comp]ied with the filing requirements 
when he presents his financing statement 
^ or filing and the filing fee has been 
tendered or the statement accepted bv 
the filing officer. 

Official Comment to U.C.C. §9-407; accord . In re Royal 

Electroty pe Corporation , 485 F.2d 394 (3d Cir. 1973). 

Moreover, the rule of this subsection 

is directly in accord with present 
New York law. Matter of Labb, 42 
F. Supp. 542 (W.D.N.Y. 1941); 

Personal Property Law, §58—e(4); 

Lien Law §230—c. [The law ? prior 
to adoption of the U.C.C.] 
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New York Annotation to U.C.C. §9-403. 

Thus, the debtor's contention that the secured 
party, ., Chartered, had the duty to insure proper filing 
and indexing is without merit. The cases cited by the debtor 
in support of its position are inapposite inasmuch as the 
financing statements in those cases were illegible, confusing, 
or erroneous whereas in the instant case there is nothing 
improper on the face of the financing statement. 

In In re Royal Electrotype Corporation , supra , 
the Court of Appeals for the Third Circuit, relying on U.C.C. 
§9-403(1), held that the allegedly secured party had a per¬ 
fected security interest as against a trustee in bankruptcy 
where the filing officer erred in indexing the agreement in 
its records and showed the secured party as the debtor and the 
bankrupt as the creditor even though this erroneous information 
was also listed on the receipt given the appellant at the time 
of filing. 

With regard to the adequacy of the description of 
the collateral in the Chartered security agreements (the trust 
receipts), the debtor's argument that the Bankruptcy Judge 
failed to deal with this issue is incorrect. In fact. Judge 
Galgay found that 

ft]he security agreements each give a 
general description of the goods representing 
the collateral and refer to an attached invoice. 

The invoices are quite specific in describing 
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the Collateral. The Security agreements 
satisfy the Statutory requirement and are 
valid. 

Supplemental Opinion, p. 3. 

This Court, after examining the security agreements, 
concludes that the Bankruptcy Judge's finding that the descrip¬ 
tion of collateral is sufficient to make possible the identi¬ 
fication of the thing described is not clearly erroneous. 

His finding that the invoices were part of the security 
agreements is supported by the record and cannot be said to 
be clearly erroneous despite conflicting testimony on that 
issue. Moreover, the Court has considered the debtor's 
other contentions regarding the insufficiency of the security 
agreements and concludes that Judge Galgay's remaining findings 
were not clearly erroneous and that his conclusions of law 
were correct. 

The Court affirms the Bankruptcy Judge's finding 
and conclusion that Chemical has a valid, binding security 
agreement which sufficiently identifies the collateral, 
for which Chemical gave consideration and which was not 
unconscionable. This Court is in agreement with the Court 
below that the fact that Chemical did not initial changes 
made by the debtor in the proposed security agreement 
presented to it is of no consequence inasmuch as the 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


In the Matter 
-of- 

MAY LEE INDUSTRIES, INC., 

Debtor, 


-x In Proceedings for an 
Arrangement: 

No. 74 B 166 


ORDER 


THE CHARTERED BANK and the CHEMICAL BANK, as creditors 

I 

having made application to this Court by Orders to Show Cause 
dated March 14, 1974 and March 27, 1974, respectively, for Orders 
reclaiming certain property of the Debtor, MAY LEE INDUSTRIES, 
INC., in which THE CHARTERED BANK and the CHEMICAL EANK asserted 
security interests; and said proceedings having duly come on to 
be heard at trial before me on April 9, 1974 and April 19, 1974, 
and HAWKINS, DELAFIELD & WOOD, attorneys for THE CHARTERED BANK, 

OTTERBOURG, STEINDLER, HOUSTON & ROSEN, P.C., attorneys for the 

O 

CHEMICAL BANK, having appeared in support of said petitions, and 
ARUTT, NACHAMIE & BENJAMIN, attorneys for the Debtor, having 
appeared in opposition thereto, and HEIKO & BUSH and JULES 
TEITELBAUM, co-attorneys for the Creditors' Committee having 
appeared, and the Court having filed its Opinion herein dated 
May 17, 1974, and a motion for rehearing and reargument of the 
aforesiad motion and for an Order modifying the aforesaid 
Opinion having been made by the Debtor herein on June 7, 1974, 
and the Court having permitted a rehearing and reargument of 
the motion and having allowed the Debtor to present its evidence 
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jl ' as requested in the motion for reargument, and the Debtor, by 
DA VID C. BUXBAUM, having appeared in support of the motion to 

|i 

I reargue, and HAWKINS, DELAFIELD & WOOD, attorneys for THE 

CHARTERED BANK and OTTERBOURG, STEINDLER, HOUSTON & ROSEN, P.C., 
attorneys for the CHEMICAL BANK, having appeared in opposition 
thereto, and the Court having filed its Opinion on the motion to 
reargue, dated June 10, 1974, 

* 

NOW, on reading and filing the Order to Show Cause dated 
March 14, 1974 and the Applicationto Reclaim Property of THE 
CHARTERED BANK dated March 14, 1974, with exhibits, with proof 
of due service thereof all in support thereof and the affidavits’ 
of DAVID C. BUXBAUM, sworn to April 1, 1974 and April 19, 1974 
with exhibits thereto and the affidavit of LAURA SANTANGLO, 

ii 

j sworn to April 19, i9/4 with exnibrts thereto, witn proof of due 
service thereof, all in opposition to the motion of THE 
CHARTERED BANK and the Order to Show Cause dated March 27, 1974 
and the Petition to Reclaim Property of CHEMICAL BANK duly 

I 

verified on March 26, 1974, with exhibits, with proof of due 
service thereof, all in support thereof and the affidavit of 
DAVID C. BUXBAUM, sworn to the 1st day of April, 1974 in 
opposition thereto and the Opinion of the Court dated May 17, 
1974, the Notice of Motion for reargument dated May 30, 1974, 
and the Opinion of the Court dated June 10, 1974, 

t 

NOW, on motion of HAWKINS, DELAFIELD & WOOD, attorneys 

I 

for THE CHARTERED BANK and OTTERBOURG, STEINDLER, HOUSTON & 
ROSEN, P.C., attorneys for the CHEMICAL BANK, it is 
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ORDEREDv that the Application to Reclaim Property of 
THE CHARTERED BANK dated March 14, T074 be, and it hereby is, 
granted in all respects; and it is further 

ORDERED, that THE CHARTERED EANK has a perfected valid 
security lien on all collateral which is the subject of a series 
of trust receipts described in Exhibit "A" attached to the Order 
to Show Cause of THE CHARTERED BANK dated March 14, 1974 and 
THE CHARTERED BANK is entitled to the return of such goods and 
other collateral including the proceeds thereof, which is the 
subject of the trust receipts; and it is further 


ORDERED, that the Petition to Reclaim Property of the 
CHEMICAL BANK sworn to on March 26, 1974 be, and it hereby is, 
granted in ail respects; and it is further 

9FDERED, that the CHEMICAL BANK has a valid perfected 
security lien on all collateral which is the subject of its 
security agreement and Redier thereto described in Exhibit "A"j 
attached to the Order to Show Cause of the CHEMICAL BANK dated 
March 27, 1974, including the following collateral and all and 
any proceeds arising therefrom and all and any products of the 
collateral: 

(A) All inventory and goods of the Debtors, 
then owned or thereafter acquired, 
including inventory or goods in transit, 
and wherever located which are held for 
sale or lease or are to be furnished 
under contracts of service, or which 
are raw materials, work in process, or 
materials used or consumed in Debtor's 
business, or finished goods and supplies 
customarily classified as inventory; 
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(B) All rights of the Debtor to payments 
which are to be earned by performance 
under contracts, then existing or there- . 

after arising; j 

(C) All accounts, notes, drafts, acceptances 
and other forms of obligations and 
receivables for goods sold or leased or 
services performed by the Debtor, then 

or thereafter arising, together with all i 

guarantees and securities therefor and ! 

all right, title and interest of the 

Debtor in the merchandise which gave or , 

shall give rise thereto, including the 
, right of stoppage in transit; 


n 


(D) Any other tangible or intangible property 
then owned or thereafter acquired, in¬ 
cluding without limitation fixed assets, 
fixtures and equipment; 

and the CHEMICAL BANK is entitled to obtain such collateral; 
and it is further 

ORDERED, that the Debtor, its officers, employees, 
agents and representatives turn over and surrender all rights, 
ti£le and interest of Debtor and/or its agents in and to 
property including the proceeds thereof in which THE CHARTERED 
BANK and the CHEMICAL BANK have perfected valid security liens 
to THE CHARTERED BANK and the CHEMICAL BANK or their duly 
authorized employees, agents or representatives; and it is 
further 


I 


i 


■ 


I 

i 


i 

! 


ORDERED, that the Debtor, its officers, employees, 
agents and representatives take no action to hinder or delay 
THE CHARTERED BANK or the CHEMICAL BANK from the reclamation of 
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property of the Debtor in which THE CHARTERED BANK or the 

CHEMICAL BANK have perfected valid security liens or take 

i 

any action to dispose of the said property in any way 
whatsoever. 

DATED: New York, New York 

June /if , 1974 

& JjW J. / 

* Bankruptcy Judge ' 
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JOHN J. G A LG AY 

UNITED STATES DISTRICT COURT bank ruptcy JUDGE 

SOUTHERN DISTRICT OF ITEM YORK "C... 

-x 


: In Proceeding for 
an Arrangement 

No. 74 B 166 

: SUPPLEMENTAL 

j: 

OPINION 


In the Matter 
-of- 

MAY LEE INDUSTRIES, INC., 

Debtor. 


APPEARANCES 
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JOHN J. GALGAY, Bankruptcy Judge 

An opinion was filed in this matter on May 20, 
1974 determining issues raised in connection with Chartered 
Bank and Chemical Bank's Orders to Show Cause to obtain 
the collateral which was the subject of their secured 
liens against the Debtor. 

On May 30th the debtor moved for rehearing 
and reargument before an Order was entered by the Court. 

On June 7, 1974 a rehearing was held and the debtor 
offered evidence on those items raised in its motion 
for rehearing. 

As a preliminary observation the Court 
does not agree with the debtor that it is entitled to 
move under Rule 9(m) of the General Rules of the 
United States District Court, Southern District of 
New York, on the grounds that the Court overlooked 
matters set forth in prior memoranda. 

The Court in its discretion has allowed 
a rehearing on the representation of the debtor that it 
may have misunderstood the Court's intentions that the 
Chemical Order to S how Cause was to be heard on 
April 19, 1974. It was present in Court, heard the 
Chemical evidence, did not object to the introduction 
of vital documentary evidence and cross examined the 
officer of the Chemical Bank. Rather than to act on 
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the procedural points raised it seemed simpler to allow 
the rehearing. 

The debtor's first point, (paragraph 1), 
deals V 7 ith Charter's financing statement and whether 
it had been filed with the Register of Hew York County 
on December 4, 1972 as the document indicates. There 
was nothing added in this hearing that was not 
considered at the prior hearing. 

The next point, (paragraph 2), relates 
to the adequacy of the description of the collateral 
in the Chartered security agreements (the trust receipts) . 
The security agreements each give a "cnernl description 
of the goods representing the collateral and refer to 
an attached invoice. The invoices are quite specific 
in describing the Collateral. The Security agreements; 
satisfy the Statutory requirement and are valid. 

The next point, (paragraph 3), relates 
to the debtor's claim of confusion as to whether 
the Chemical matter was to be heard on April 19, 1974. 

The debtor was allowed to present its evidence at the 
rehearing and thus this point is moot. As part of this 
same paragraph, the debtor claimed the agreement dated 
April 23. 1973 (Applicant Chemical's Exhibit "C") between 
Chemical and the Debtor and two of its officers is 
invalid because there was no meeting of the minds and lack 



of consideration. 

After hearing testimony from Dr. Ruxbaum, 
principal officer of the debtor in possession, and 
examining the document, the Court finds this was a 
valid binding agreement entered into by the parties; 
there was a meeting of the minds and was for valuable 
consideration. The Chemical officer signed it after 
the Debtor made changes and initialed them. The fact 
that Chemical did not initial the changes is of no 
consequence. 

The next point, (paragraph 4), is moot 
inasmuch as the Debtor has been given the opportunity 
to contest the alleged security agreement of Chemical 
at this rehearing. 

Paragraphs 5 and 6 deal with the Debtor's 

renly brief filed after the last hearing and referred 

4 

to in prior opinion. The Court has read the reply 
brief and has considered relevant portions in reaching 
its decisions. One point raised in the reply brief 
dealt with the issue of unconscionability of some of 
the terms of the April 23, 1973~~agrecment (Applicant's 
Exhibit "C")--Ranks are not charitable institutions and 
traditionally require broad protection of their 
interests when entering into contracts. The terms of 
this contract (Applicant Chemical's Exhibit "C") 
follow that pattern, but it is not unconscionable. 
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Based on the entire record before this 
Court including the rehearing, I am convinced that 
Chartered Bank and Chemical Bank are entitled to 


reclaim the Collateral which was the subject of 
their Security Agreements. 

Submit order consistent with this 
Court's opinion of May 20, 1974 and this supplemental 


opinion. 

DATED: New York, N.Y. 
June 10, 1974 
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JOHN J. CALGAY, Bankruptcy Judge 

This proceeding was brought on by Order to 
Show Cause by the Chartered Bank of Mew iork dated 
March 15 , 1974 asking why an order should not be made 
and entered directing the debtor to deliver forthwith to 
the applicant all goods and inventory in the debtor's 
possession which are subject to the applicant s lien, 
created by various trust receipts or the proceeds received 
from the sale of goods covered by said trust receipts. 

The debtor filed an affidavit in opposition to the Chartered 
Bank's notion to reclaim, denying the principal allegation^ 
(paragraphs 8 , 10 and 14 ) of the petition which relate to 
Chartered’s claim of having perfected its lien by appro¬ 
priate filing in the Office of Secretary of State of Mew 
York/in the office of the Register in the County of new iortc. 
In New York City. 

There is also a companion Order to Show Cause 
filed March 27 , 1974 by the Chemical Bank in which it seeks 
to have the debtor ordered to surrender all right, title and 
interest to inventory, contract rights, accounts receivable 
and all other properties and assets described in its moving 





3 

papers. Chemical Bank also alleges that it perfected a 
valid security agreement covering its collateral by ap¬ 
propriate filings. An affidavit in opposition to Chemical's 
notion to reclaim vas filed by the debtor but merely argues 
that consideration of Chemical is premature and requested 
an adjournment thereof. It does not controvert the essen¬ 
tial allegations of Chemical's claim to have a perfected 
valid security lien. 

A trial was held on these proceedings on two days, 
April 9th and concluded on April 19th. 

At trial, the Chartered Bank introduced a 

series of trust receipts together with the invoices 

describing the material subject to in the trust receipts, 

together v/ith financing statements dated December 4, 1972, 

one filed in the Secretary of State Office in Albany, the 

other filed at the Register's Office in the City of New 

York, The Chartered documents were introduced through an 

officer of its bank in charge of security financing matters. 

* 

He inscribed the nature of the relationship between May Lee 
Industries and the Chartered Bank; that funds had been ad¬ 
vanced on trust receipts ir. the amount of approximately 
$500,000; that the debtor, May Lee was in default in that 
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amount; that it demanded payment and that no payment was 
made. He also testified that the filing of the financing 
statements at both the Secretary of Stats Office and with 
the City of Hew fork were done at and under his direction. 

ihe debtor-in-pos3ession, May Lee claims that 
the Chartered Bank's security interest did not attach since 
its filing, was not perfected under the terms of the Uniform 
Commercial Code and secondly, that the description con¬ 
tained in the financing statement describing the collateral 
covered by such statement did not conform to the require¬ 
ments of the UCC. 

Witn respect to the debtor's claim that the 
filing was not perfected it relies on basically two pieces 
of evidence; one was the testimony of the debtor-in-possession's 
employee named Laura Santnngello. According to Miss 
Santangello's testimony on February 7, 1974, she was re¬ 
quested by the president of the debtor, David Euxbaum to 
go to the Register's Office, New York County, located at 
31 Cnambers St., New York City to check on the filings 
under the U^C at that office under the corporate name of 
the debtor, ns well as under the name of a related corporation, 
r.ny Lee Import txport Company. Her instructions were to 




All 


aril a. rL_- » taxes Li: 


on Quar i 


*riy Federal 



determine whether or not the Chartered Bank had filed its 
financing statement in connection with the trust receipts 
on which the Chartered Bank relied. She claimed that she 
personally checked the appropriate files and also enlisted 
the assistance of employees in the Register's Office to 
aid in her search. As a result of her search on that date, 
she found the financing statement by the Chemical 3ank 
under May Lee Industries Inc., and another by David Buxbaura 
and a Lawrence M. Greenberg under May Lee Industries Inc. 

She failed novever to find any financing statement on file 
by Chartered Bank. Several weeks later on April 2, 1974 
she again rechecked the files of the Registers Office, 

New York County by first calling the Registers Office by 
telephone and was advised that the Registers Office had a 
filing for the Chartered Bank. Thereafter on April 3, 1974, 
she went to the Registers Office and found a Chartered Bank 
financing statement on file. She also testified that she 
inquired of the Registers' employees how it could happen that 
there presently is a filing on the Chartered Bank dated 
December 4, 1972, but on her previous visit in February, she 
found no such filing. She was told according to her tes¬ 
timony, that pernaps the original had been misfiled or 
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never filed. The second bit of evidence that the debtor- 
in-possession relies upon is the testimony of David Buxbaum, 
the president of tne debtor, who claims chat he had a tele¬ 
phone conversation with a creditor of the debtor wno re¬ 
ported to him on or about January 15, 1974 that the only 
financing statements that the creditor found at the Registers 
Office, New York County were those of Chemical Bank and 
the one of David Buxbaum and Lawrence Greenberg. The creditor 
claimed he found no filing by the Chartered Bank on that 
date. 

I have examined carefully the applicant Chartered’s 
Exhibits 2, 3 and 4. Applicants Exhibit 2 is a financing 
statement which appears to comply with the requirements of 
Sec. 9-402 of the UCC and was filed at the Registers Office 
at the County of New York, it is signed by the debtor and 
the secured party, gives an address of the secured party to 
v;hich information concerning the security interest may be 
obtained, gives the mailing address of the debtor and con¬ 
tains the statement which describes the types of items of 
collateral. It also contained the date stamp of the office 
in which it was filed, rending 1972 December 4 - 10:33 AM 
and the file number 72E 33597. Likewise Chartered's Exhibit 4 
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it 


filed with Secretary of State in Albany, N. Y. fulfills 
the requirements of Sec. 9-402 and Chartered's Exhibit 3 
is a receipt from the Register, City of New York, Hall of 
Records, 31 Chambers Street, dated December 4, 1972 with 
a serial number 466S5 in the amount of two dollars. 

Thus the issues concerning Chartered Bank's 
Order to Show Cause are: 

1) Has Chartered Bank a perfected valid security 
lien in the collateral which is the subject of the trust 
instruments? 

2) Is it entitled to the return of the goods 
which constitute the collateral or the proceeds of the 
sale of such goods and any other collateral which are 
the subject of its security agreement? 

I find that Chartered Bank has a perfected valid 
security lien on all collateral which was the subject of 
series of trust receipts described in Exhibit A attached to 
its Order to Show Cause dated March 14, 1974 and is entitled 
to the return of suen goods and other collateral which is 
the subject of the trust receipts. 

I find tnat Chartered riled its financing state¬ 
ments as required by the Uniform Commercial Code with the 
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Secretary of State in Albany, II. Y. end at the Registers 
Office in tha County or I lev York on December 4, 1972, and 
on its face, the financing statements satisfies all the 
formal requisites of Sec. 9-402 of the Uniform Commercial 
Code. / 

' y ' 

In reaching the conclusions above the Court has 
considered the presumption of regularity that government 
agencies charged with particular duties, in this case, the 
duty of properly receiving and filing financing statements 
that such agencies regularly perform the assigned responsi¬ 
bilities. Here, tne financing statements of Chartered carry 
the date December 4, 1972 and the Court presumes that they 
verc properly filed with the Secretary of State and the 
Registers Office on that date. The evidence submitted by 
the debtor has failed to persuade the Court that the finan¬ 
cing statements of Chartered were not filed on the date 
appearing on the face thereof. 

So far as the debtor's argument that the finan¬ 
cing statements fail to satisfy the requirements of Sec. 9-402(1 
of the Uniform Commercial Code regarding the description of 
the collateral covered, I reject such contention. Bearing 

< .a 

in mind,that a financing statement is designed merely to 
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put creditors on notice that further inquiry is prudent, 
the evidence submitted persuades the Court that Chartered 
financial statement satisfied that need. See, In re : 
Leicht er 471 F.2nd 765 (1972) ana In re: Laminated Veneers 
Co. Inc., 47i Fed 2d 1124 (1973^ . 

Mow, turning to Chemical's Order to Show Cause 
in which it seeks a determination of the validity of its 
lien and requests the delivery of ail collateral which was 
the subject of its security agreement. As stated previously 
the debtor filed an affidavit in opr sition to such order 
but did not controvert the essential allegations of Chemical 
It merely requested a delay before the Court make any deter¬ 
mination regarding the security interest of Chemical. The 
request was denied and trial was held on this matter. 

Chemical introduced in evidence without objection 
five exhibits through an official of the bank. 'The first 
document (Exhibit A) was the security agreement between it 
and the debtor and it described in a rider thereto the items 
representing the collateral covered by such agreement. That 
cgreement contained a paragraph which in substance stated 
Chemical's agreement did not include any collateral covered 
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by the security agreement of Chartered Bank under a 
financing statement filed by Chartered with Secretary of 
State of Mew York dated December 4, 1972. 

fne next document (Exhibit 3) is an agreement 
of subordination and assignment between Chemical and the 
debtor's two principal officers, Buxbaum and Creenberg in 
which these officers subordinated their prior perfected 
liens to Chemical's. The third document (Exhibit Q is an 
agreement between Chemical, the debtor, Buxbaum and Creenberg 
relating to overdue loans and notes of the debtor guaranteed 
by Buxbaum and Greenberg and arrangement for extensions 


or payment as well as an agreement to grant security interest 
in the debtor's inventory, accounts receivable, contract 
rights and all other property and assets it owns, except 
for that granted to Chartered. The fourth document is a 
copy of Chemical financing statement on file at the Secretary 
of State Office in Albany, New York and the Register's Office 
New York County, New York, N. Y. dated May 1, 1973 and 
April 30, 1973 respectively. Both documents were photocopies 
on a single page and marked as Exhibit D. 


The last document is a 
photocopiers of financing statement 


single page continuing 
s of Lawrence Greenberg 






V 
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and David Buxbaum as secured parties and tha debtor is 
May Lee Industries. The financing statements are dated 
January 23, 1973 and January 22, 1973 on file at Secretary 
of State Office and the Register's Office in county of 

New York, N. Y. 

Chemical offered evidence through an official 
that Chemical had loaned the debtor up to approximately 
$163,000, that the financing statements contained in 
4 ChemLcal's Exhibit D referred to security on collateral 
for such loan, that demand V7as made of the debtor for 
payment and that such amount remains unpaid. Buxbaum, 
president of the debtor testified at the time of the 
filing of the debtor's petition under Chapter XI the maximum 
amount of assets owned by the debtor was approximately 
$270,000. 

The issues as to Chemical Bank are: 

1) Does it have a perfected valid security 
lien in collateral which is the subject of its security 
agreement? 

2) Is it entitled to return the goods which 
constitute the collateral under the security a^rcement'C 
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I find th.it Chemical has a perfected valid 
security lien on all collateral which was the suoject oc 
its security agreement and is entitled to obtain tne 
collateral. 


The documents in evidence, and the testimony of 
the unpaid balance of loan attar demand, all uncontradic^ad, 
make it clear chat Chemical has carried its burden for the 
relief requested in its Order to Show Cause having had a 
valid security agreement and satisfied the filing require¬ 
ments of Uniform Commercial Code. 

During argument on these motions and in Chemicals 
papers it was urged that the two secured creditors had the 
yjLght to combine their secured claims sr.d m.aae arrangement 
between them as to how the proceeds of the sale of the col¬ 
lateral on liquidation would be divided. I see no reason 
to deal with this point since Chartered lien gives it ac¬ 
cess to ail of the collateral in possession of the debtor. 
Any that might escape its grasp would fall in“o Chemical a 


hands under the language of Chemical's liens. 

Finally there was an unusual procedural matter 
which occurred after the trial concluded and the Court had 

taken the matter under advisement. The Court received a 

% 

reply brief in opposition to Chemical Bank's application 
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for reclanation by counsel for the debtor-in-possession, 

Arutt, liachamie and Benjamin. No request was made or authority 
granted to file such a brief. However, the Court has ex¬ 
amined it and finds that under the heading of Argument, 
counsel attempts to put into evidence matters which should 
have been raised at the trial. For example, the debtor- 
in-possession's counsel now attacks the security agreement 
claiming there was no meeting of the minds of the respective 
parties; that there was no consideration given for the security 
agreement; that the contract involving subordination agree¬ 
ments were unconscionable and ought to be stricken and that 
the agreements with the Chemical Bank were obtained by 
threats of economic duress against the debtors, etc. To 
cap it all the Reply Brief carries no signature of counsel 
who prepared it. I place no weight on the natters contained 
in the Reply Brief. 

Chartered Bank and the Chemical Bank are entitled 
to reclaim the collateral which was the subject of their 
security agreements. 

Submit order consistent with the above. 


DATEh: New York, M. Y. 
MAY ' 19 



Bankruptcy Judge ^ 
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In the Mac tar 
or 


r- Proceedings .for 

ArranC'j.nijn t 
i.o. 74 n 166 


MAY LEE IhbUbTRIES, Li JC., 

Debtor. 


i .-iTi riCN AND GRDE 
A OR CONTINUATION 
BJJSTMRS3_ 


UPON xhe petition for an arrange 
/.I of the Bankruptcy Act, filed hersin oa 
February , 1374, rad the petition of the 
appearing to the satisfaction of the Court 
best interest of creditors to continue the 
son of his property and to authorise it to 
until the further order of this Court, and 
being represented, it is 


ment ur.cer Chanter 
tne llfh day of 
debtor, and it 
that it is to tne 
debtoc-in-possess- 
operate the business 
no adverse interest 


ORDERED: - 


1. That the debtor shall continue in possession of 
its property, and shall have all the title and may exercise, 
consistently with the provisions of Chapter XI of the Bankruptcy 
Act, all the powers of a trustee appointed pursuant to Section 

A4 of the said Act, subject, however, at ail time to the con¬ 
trol of the Court and to such limitations, restrictions, terns 
and conditions as the Court may from time to time nrcscnbe; 

2. That the debtor-in-possessron be and it hereby 


- authorised and directed, pending further Cr ier of this 
Court, -iri subject to the control of this Court, to :uina;;«. 


operate no ccnuuct it.s 1 c an 
x lx the 5 . i:ri es ml rofipenr at 


». "-o vi.tpny, ciis .arr.e .rJ 
■n of all events and employees. 



C XI 







Nev; York, ii. Y. 10036 
Attorneys for Debtor 
3y: WLilian S. Kriye 


excepting the officers of the debtor and the attorneys for 
the debtor; to pay any unpaid claim for wages and salaries 
to employees for services rendered for the week during which 
the filing of the petition heroin was made to the end that 
the operation of the business of the debtor may not be 
j.nterrupted; to buy supplies and other merchandise; to sail 
merchandise at not less than market prices and to render 
services, in normal course, for cash or on credit; to accui^e 
such materials, equipment, supplies, services, or other property 
as shall be necessary and advisable in connection wit.n the 
operation of said business and the management and preservation 
of said property, and to pay any purchase made on credit when 
due; to enter into any contracts in the normal course except 
to borrow money or pledge property, inciaentai to the manage¬ 
ment and preservation of said property, and to pay any purchase 
made on credit when due; to keep the property of the within 
estate insured in such manner and to such extent as the debtor 
may deem necessary and advisable; to collect and receive all 
rents, issues, income and profits, and all outstanding accounts, 
things in action and credits due or to become due to the 
within estate, and to hold and retain all monies then received 
to the end that the same may be applied under this or different 
or further orders of this Court: to pay and discharge out of 
any funds now or hereafter coming into its hands all taxes 
and similar charges lawfully incurred in the operation of 
said business and the preservation and maintenance o said 
property since the filing of slug petition; an; it is curther 


Gi{Lu3rD, that raid dabtor-iu-possessiun rn .il op? 
new books of account as of the opening of business on chs 
11th day of February , lg,4 . in which new honks of accoun' 








to have the* debtor ore!?red to surrender ;ul 


a 
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interest to inventory, contract rights, accounts receivable 
and all other properties and assets described in its moving 


the debto- shall caii.>-> to b- ■ 

"■ proper accounts ox the 

warnings, expenses, roc-*iots -i; Kn-- 

, receipts, disbursements and all obliga¬ 
tions incurred by the debtor. 4 -i 

ueocor-xn-possession, and transaction„ 
h-sd in the operation of the business and the management; In. 

.d deocor-^n-possession shall preserve proper vouchers fo~ 
aU ?ay:aenC3 -.count of such disbursements; and - /is 


further 


03C2 - ,£D - that tk * oebtor-in-possossion t, ana it 

h=r,by is authorise and permitted to d a? osit ail „oni« n3 . 
-b its possession, as W.U as ail aonios that nay heritor 
oono into its possession in an aothorised depository of this 
Court and to withdraw there/roa by checks issued and si s „ed 
by an authorized officer or officers of the debtor-tn- " 
possession; and it is further 

ORDERS, that the debtor-in-possesiion include in 
the verified monthly reports herein provided for, a statement 
m detail of the amounts deducted for withholding and social 
security taxes and the amounts of sales xax collected, the _ 
name and address of the banc where special account is main- 
tained, the dates and amounts of deposits therein and the 
dates and amounts paid to the taxing authorities therefrom, 
together with a bank statement; and it. is further 

ORDERED, that the debtor-in-possession snail u is 
a verified monthly report in duplicate on the 15th day o: 

aaCh n ° nth Which shali s *t forth a profit and loss statement 
SUCT ' 1Ary ° f th “ operations of the business during the 
preceding month and a verified stater,^! of (a) rece c :s 


alJ sources, classifies, and t alanc 


.a on h .nd at regi.mir.g and 


lh -‘ ' Mi th3 «»"«•* disbursements for all parson,, 
classified; and ;c) the amount of indebtedness incurred ,,, 
remaining unpaid and contractual and other obligacions ,.***, 





jlus iiiiu ui^ uiiari'ji'co ann;<; criarTUMsnSa been ad¬ 


vanced on trust receipts in the amount of approximately 
$500,000; that the debtor. May Lee was in default in that 





o.nd such other natter 
it is further 


-» as m ; 


nay be specifier by the Cruet* 


and 


CRDE?.iD, that the debtor-in-possession is authorised 
to omit tne requirements of Rule XI. - 5 , Subd.(d), requiring 

W ** kly 3tat9mentS Jf c - h and disbursements and 

subdivision 2(a) thereof, requiring a detailed inventory 
on hand at the beginning and at the end of each month* and 
it is further 

GPSbSaD, that the debtor-in-possession is hereby 
directed and required to segregate and hold separate and apart 
irom all other funds all monies deducted and withheld from 
employees or collected from others for taxes under any law of 
the United States, or of any state of municipality or political 
subdivision thereof during the pendency of the proceeding and 
to xorthwith deposit the amounts so withheld or collected in 
a separata tax and trust account; and there shall also be 
deposited in such tax trust account all required and authorized 
deductions for union dues, hospitalization and otner trust 
purposes; and the deposit of said items and any other icams 
that may be considered to constitute trust items shall be used 
and disbursed only for the particular purposes for which they 
are set aside. 

All Federal income taxes required to be withheld 
and all social security taxes required to be contributed or 
deducted as hereinabove seated, shall be remitted by the 
debtor-in-possession, together with a Federal depository 
ceceipt, to the debtor-in-possession bank of deposit not 
later than the end of the second business day next succeeding 

the day upon which taxes were required to be deducted or 
wLthheld. 
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unucr tnc u>_;j 

the debtor, ns 
Kay Lee Ircport 


at that office under the corporate name of 
.■•ell as under the name of a related corporation 
report Company. Her instructions were to 


>7 


AU !?< ’ deril **= U * list?d on Quarterly Federal 

Excise Tax Return Fori 720, which the debtor-in-possession is 

reauired to collect or for which liability is incurred -.hail 
be deposited in the tax and trust account on or before the 

* ad 0i tne CaLenc2ar wtak next succeeding the week during which 
such amounts are required to be collected or liability for 
mem is incurred; and all such excise tax funds on deposit at 
the end of said second calendar week, which represent counts 
collected or incurred luring the preceding calendar wee* shall 
forthwith be remitted by the debtor-in-possession to its 

rank of deposit, together ’with the Federal depository receipt 
for said amount. 

The debtor-in-possession shall ’within one calendar 
wee* alter making any remittances to a depository for Federal 
taxes, furnish the appropriate District Director of Internal 
Revenue with evidence that he has made the same, on forms 
furnished by, and under the conditions as may be prescribed 

by the District Director of Internal Revenue; and it is 
further 


ORDERED, that each verified report, which the debtor- 
in-possession is required to file with the Court snail state 
the amounts and dates of payments transmitted by Federal 
depository receipts, and a copy of such report shall be 
transmitted promptly to the creditors' committee or its duly 
authorized representative. 

The debtor-in-possession or his legal representative 
shall immediately transmit by mail, < ;o comes of this order 
the Re i tonal Counsel, Internal Revenue Service, 2D Church 
Street, New York, rie-v v 0 r!.; WJ , i. xS further 
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OR.OF.R2D, 


that 


the c.e'oror> • o» ';ession segregate 
f.nd hold apart from other funds, a 1 1 monies withheld or 
collected for taxes under any law or any state or subdivision 
thereof, and deposit same in a separate designated bank account 
not later than within the calendar v/eek next succeeding such 
collected or withho1d'ng; said funds may be withdrawn from 
said bank account only to pay the proper authorities the 
appropriate amounts at the times and in the manner perscribed 
by law. Provisions as to federal taxes withheld or collected 
are contained in a separate order this day made and entered. 


Dated: New York, New York 

February 1974. 
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SOUTHERN DISTRICT O- 




^ J. 0 


In the Matter 
-of- 

I>1AY LEE INDUSTRIES, INC., 
Debtor. 


In Proceedings for an 
Arrangement 


No. 74 B 166 


AMENDED ORDER 

: Suff^.WlMG 0f 

TotY 3, 


Notwithstanding anything contained in the 
Order of the Court (V/ard, J.) dated July 3, 1974, 


it is further 

ORDERED, that proceeds of all sales specified 
in the Order of July 3, 1974 by the debtor be deposited 
in the regular Debtor-In-Possession account maintained 
in the Franklin National Bank at 475 Park Avenue South, 


New York, New York and 


the debtor is required to deliver 


promptly tocounsel for the Chartered Bank and Chemical 
Bank schedules of all such deposits, including names, 
addresses of payees and amounts, and it is further 

ORDERED, the debtor shall not make any such 
deposits or make acceptance of checks for less than the 
invoice amount without the prior prompt written consent 
o.f counsel to the Chartered Bank and Chemical Bank, 
and it is further 


ORDERED, that the debtor may not issue checks 
on the regular Debtor-In-Possession account, except for 
those less than $100.00 in amount, without the prior prompt 
written consent of counsel for Chemical Bank, and it is 


t 

; 

* 

t 

i 


further 









ORDERED, that prior to any written approval of 
sales and shipping by the debtor, counsel for the Chartered 
Bank and the Chemical Bank be furnished by the debtor with 
a list giving the description of the goods, name and 
address of buyer, invoice price and cost price of the 
goods and the banks shall advise the debtor promptly of 

any objection to or approval of a sale or shipment, and 
it is further 

ORDERED, that nothing herein shall be deemed 
a waiver of any claims by the Chartered Bank and the 
Chemical Bank. 

Wherever the words "prompt" or "promptly" 
is used herein a 24-hour period is understood. 

Dated: New York, New York 

July 12, 1974 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


In the Matter 
- of - 

MAY LEE INDUSTRIES, INC., 

Debtor. 


In Proceedings for an 
Arrangement 

No. 74 B ICG 


ORDER 


Upon the application of May Lee Industries, Inc., the debtor 
herein, by its attorneys, Arutt, Nachamie &. Benjamin, David Buxbaum, 
Esq. of counsel thereto, for an order extending the stay of the Hon. John 
J. Galgay dated June 20, 1974, and upon all the prior proceedings and 
pleadings heretofore had herein, and after full hearing on said application 
before this Court on July 2, 1974, arid pursuant to the decision and 
instructions of this Court at said hearing on July 2, 1974 in which the 
debtor was represented by the aforesaid counsel, and Chemical Bank was 
represented by its said counsel, Otterbourg, Steindler, Houston & Rosen, 
P. C., and The Chartered Bank was represented by its counsel, Hawkins, 
Delafield & Wood, wherein the debtor requested an order extending the 
above mentioned stay of the Hon. John J. Galgay. and wherein Chemical 

Bank and Chartered Bank requested that said stay be discontinued forth¬ 
with, it is 

, ORDER El), that the debtor is enjoined and stayed from selling, 
taking any steps to sell, contracting to sell, disposing or taking any steps 
to dispose of any assets, inventory, and other property of any description 
in the constructive or actual possession of the debtor, said assets, in¬ 
ventory and property having been determined by the lion. John J. Galgay 
by order dated June 14. 1974 to he the subject of valid perfected security 














interest. 1 ! in favor of either Chemical Bank or The Chartered Bank; 
except that the debtor shall have the right to sell any of said assets, in¬ 
ventory and property in any case wherein the consent of both Chartered 
and Chemical shall be obtained in writing; and it is further 

ORDERED, that the proceeds of the prior sales of all assets, 
inventory and other property of any description by the debtor are to be 
paid into an escrow agent, said escrow agent being the Clerk of this Court, 

i 

the proceeds of said sales not to be released except upon mutual agree- 

Ci Uk- Ck ft u if iUi Ct-tcT^ 

ment of the debtor. Chartered Bank and Chemical Banl^; and 'it is further / 
ORDERED, that the proceeds of any future sales of assets, / 
inventory and other property of any description by the debtor, which by the 
terms of this order must have been made by mutual agreement of Charterec 
Bank, Chemical Bank and the debtor, shall be paid to the Clerk of this 
Court, and are not to be released except upon nmtual agreement of the 
debtor. Chartered Bank and Chemical Bank; and'it is further 

ORDERED, that should the parties not be able to agree upon 
the implementation of this order or any aspect hereof, then they or any 
of them may apply to this Court on speedy notice to the other parties for 
resolution of such disagreement; and it is further 

ORDERED, that all other portions of Judge Galgay's June 20th 
order not expressly dissolved herein shall remain in full force and effect, 
to wit: 

' "ORDERED that The CHARTERED BANK and 
CHEMICAL BANK shall have the right to have repre¬ 
sentatives of David Strauss & Co., Inc. enter upon 
any of the Debtor's premises from time to time during 
regular business hours for the purpose of making a 
complete inventory and catalogue of any of such items 
which are subject to their security agreement; and it 
is further 


2. 










ORDERED that The CJIARTERED BANK and 
CHEMICAL BANK Khali have the right to inspect the 
books and records of the Debtor for the purpose of 
identifying accounts receivable related to the proceeds 
of the sale of said inventory and items subject to their 
security agreements; and it is further 

ORDERED that the Debtor, its employees,agents, 
attorneys and representatives shall cooperate with 
The CHARTERED BANK and CHEMICAL BANK, their 
employees, agents, attorneys and representatives in 
any inspection of the Debtor's property or books and 
records that said Banks may reasonably request;"and 
it is further 

ORDERED that The CHARTERED BANK and 
CHEMICAL BANK are hereby enjoined and restrained 
pending the determination of this appeal from 
commencing or continuing any action in an attempt 
to repossess their secured property; and it is further 

ORDERED that this order shall remain in full 
force and effect until the determination of the appeal 
now pending before this court with respect to the 
security interests of The CHARTERED BANK and 
CHEMICAL BANK. 


Dated: New York, New York 
July , 1974 
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Ai IT ED STATES DISTRICT COURT. ...... _ ,n-?A 

SOUTHERN DISTRICT OF MEW YOU’iUiI, 0 ' 

• / - x 


•v JOHN J- GAL<** 
\j->-(nVuuOtcy 


In the Matter Vjjarftruotcy Proceedings for 

-of- ' >' • 

MAY LEE INDUSTRIES, INC., 


an Arrangement 
No. 74 B 166 
ORDER 


Debtor. 


Upon the application of tlAY LEE INDUSTRIES, INC., 
the above-named Debtor praying for an order staying the order 
of this Court entered on June 14, 1974, and after full hearing 
on said application befor* this Court on June 18, 1974, and 
pursuant to the decision of this Court at the hearing on June 
18, 1974, in which the Debtor was represented and CHEMICAL 


BAHIC was represented by its counsel OTTERBOURG, STEINDLER, 
HOUSTON 6. ROSEN, P.C. and CHARTERED BANK was represented by it!! 
counsel HAWKINS, DELAFIELD 6. WOOD, wherein the Debtor prayed 
for an order staying CHEMICAL BANK and CHARTERED BANK from 


attempting to repossess certain property of the Debtor pursu¬ 
ant to the Order of this Court of June 14, 1974, it is 

ORDERED that CHEMICAL BANK and CHARTERED BANK are 
hereby, enjoined and stayed from commencing or continuing any 
action in an attempt to repossess their secured property un¬ 
til Friday, June 21, 1974, provided only that by Friday, June 
21, 1974, MAY LEE INDUSTRIES, INC., the Debtor, files its 
Notice of Appeal and designates the record which is to be sent 
up on appeal, and a statement of the issues the debtor intends 


to present on appeal, and it is further 
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£ ‘ further 
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shall ha 


ORDERED that, upon filing of ftaid Notice of Appeal, 

• » • ; */ . i*i r-* 

CHEMICAL BANK and CHARTERED BANK are hereby , enjoined and 
stayed from commencing or continuing any action In any nttenpt 
to repossess 'their secured property until such time as an ap- 

W ** 

• ^ ' # * 

peal is heard by the District Court. Any further stay shall 

* « 

be at the discretion of said District Court, and it is further 

: V 

...• . • ORDERED that the Clerk of this Court be directed to 

£»*• ,, i. ■- ' r 

expedite the hearing on any appeal from the Order; and it is 


ORDERED that The CHARTERED BANK and CHEMICAL BANK 


'\t r, . 
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shall have the right to have representatives of David Strauss 

& Co., Inc. enter upon any of the Debtor's premises from time 

• \ . 

to time during regular business hours for the purpose of makin: 
a complete inventory and catalogue of any of such Item3 which 
are subject to their security agreement; and it is further 

ORDERED that The CHARTERED BANK and CHEMICAL BANK 

’ * . tv . • • ’• 

shall have the right to inspect the books and records of the 
Debtor for the purpose of identifying accounts receivable re¬ 
lated to the proceeds of the sale of said inventory and items 

• • 

• * , » • 

subject to their security agreements; and it is further 

ORDERED that the Debtor, its employees, agents, 

. . 

attorneys and representatives shall cooperate with THE CHARTER! 
BANK and CHEMICAL BANK, their employees, agents, attorneys and 
representatives in any inspection of the Debtor's property or 
books and records that said Banks may reasonably request. 


DATED: Hew York, Nov York 

JUN3^&?//, 1974 


St? th. 

ankruptc^Ajudge ?// 







* * ★ * 

• • • The Court has read the reply brief 
and has considered relevant portions in 
reaching its decisions. One point raised 
in the reply brief dealt with the issue 
of unconscionability of some of the terras 
of the April 23, 1973 agreement (Applicant's 
(CHEMICAL'S) Exhibit "C”) — Banks are not 
charitable institutions and traditionally 
require broad protection of their interests 
when entering into contracts. The terms of 
this contract (Applicant CHEMICAL'S Exhibit 
"C") follow that pattern, but it is not 
unconscionable." (Galgay Supplemental 
Opinion, June 10, 1974, pp. 3 and 4) 

(I.D. 26). 

In affirming the decision of Bankruptcy Judge Galgay, 
the District Court (Ward, J.) held: 

The Court affirms the Bankruptcy Judge's 
finging and conclusion that Chemical has 
a valid, binding security agreement which 
sufficiently identifies the collateral, for 
which Chemical gave consideration and which 
was not unconscionable. This Court is in 
agreement with the Court Below that the fact 
that Chemical did not initial the changes 
made by the debtor (MAY LEE) in the proposed 
security agreement presented to it is of no 
consequence inasmuch as the Chemical officer 
signed the agreement after the debtor (MAY 
LEE) had made the changes and initialed them. 

The Court considers the debtor's (MAY LEE'S) 
remaining contentions to be without merit. 

Chemical , . . (has) valid perfected security 
interests in assets of the debtor (MAY LEE).... 
(Ward Decision and Order, July 19, 1974, 
pp. 6 and 7) (I. D. 11). 


23 








It is respectfully submitted that the Findings 


I of Fact of Bankruptcy Judge John J. Galgay contained in his 
Opinion of May 17, 1974 and his Supplemental Opinion dated 
June 10, 1974 were not clearly erroneous and should not be 
disturbed, as provided for by Rule 810 of the Rules of 
Bankruptcy Procedure, that his Conclusions of Law as con- 

! 

tained in said Opinions were consistent with said Findings of 
Fact, that his Order of June 14, 1974 be affirmed and the 
j Decision and Order of District Judge Robert J. Ward of July 

19, 1974 affirming the Order of Bankruptcy Judge Galgay of 
June 14, 1974, all be affirmed and this appeal be dismissed. 

Scope of Appeal 

Pursuant to Rule 810 of the present Rules of 
Bankruptcy Procedure and as formerly provided for by General 
Order 47 of the General Orders in Bankruptcy adopted by the 
Supreme Court of the United States, it is the settled rule 
that findings of fact by a Bankruptcy Judge are conclusive 

i - 
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upon review by the District Court unless clearly erroneous 
and should not be disturbed unless there is most cogent 
evidence of mistake or miscarriage of justice. (See 2 
Colliers on Bankruptcy (14 Ed. 1971) Paragraph 39.28 and the 
cases cited thereunder.) 

Similarly, the rule is well established in this 
Court that where an appeal brings up for review concurrent 
findings of fact by the Bankruptcy Judge and the District 
Court, they can be set aside only if "clearly erroneous", 
particularly where the findings involve questions of 
credibility of witnesses who testified before the Bankruptcy 
Judge. 

In re Ira Haupt & Co ., 

379 F. 2d 884 (2d Cir. 1967) 

Simon v. Agar . 

299 F. 2d 853 (2d Cir. 1962) 

Clearly, an examination of the Bankruptcy Judge's 
Findings of Fact should have put to rest and an end to the 
repeated efforts of MAY LEE and its principal, BUXBAUM. to 
frustrate the rights of CHEMICAL and CHARTERED to reclaim the 
assets of MAY LEE to which the BANKS are clearly entitled. 

The rights of the BANKS to reclaim MAY LEE'S assets were given 
to the BANKS by MAY LEE when it entered into the security 


25 



¥ 


c 


agreements with the BANKS with full knowledge of the terms, 
provisions and conditions of those security agreements. 

The Referee's Findings of Fact 

1• CHARTERED'S Financing Statements 

During the course of the hearings before the Bank¬ 
ruptcy Judge, MAY LEE endeavored to show that the financing 
statement required to be filed in accordance with the 
Uniform Commercial Code had not been properly filed with the 
recording office as provided for by the Uniform Commercial 
Code. In its Brief submitted to this Court, MAY LEE goes 
to great length in discussing the testimony of various 
witnesses relied upon by MAY LEE who had examined the 
records of the New York County Clerk's Office and who could 
not find such filing prior to the commencement of the 
Chapter XI proceedings. 

Bankruptcy Judge Galgay's Opinion of May 17, 

1974 unequivocally found that the financing statements as 
required by the Uniform Commercial Code were properly 
filed. Bankruptcy Judge Galgay stated, in relevant part: 
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"I find that Chartered filed its financing 
statements as required by the Uniform Com¬ 
mercial Code with the Secretary of State in 
Albany, N.Y. and at the Register's Office in 
the County of New York on December 4. 1972 . 
and on its face, the financing statements 
satisfies all the formal requisites of Sec. 

9-402 of the Uniform Commercial Code." 

(Emphasis added) (Galgay Opinion, May 17 1974 

PP. 7 and 8) (I. D. 25). ' 

Nevertheless, MAY LEE claims that at all times during the 

various hearings ". . . No evidence was ever introduced 

to indicate that a financing statement by Chartered Bank 

Vy35 ever found in the files of New York County prior to 

May Lee going into Chapter XI proceedings. There was 

introduced into evidence a document purporting to be the 

original filing in New York County by Chartered Bank." 

(MAY LEE Circuit Court Brief, pp. 8 and 9) 

The claim of MAY LEE tnat there was no evidence 
of filing by CHARTERED before the Chapter XI proceeding 
and that a document purporting to be the "original"filing 
in New York County was introduced into evidence is out¬ 
rageous and a total distortion of the facts. First, the 
testimony shows that CHARTERED introduced for identifica¬ 
tion a copy of the UCC-1 official filing receipt for a 






secured party showing the filing of a financing statement 
on December 4, 1972 with the New York City Register 
(April 9, 1974 Hearing Transcript, p. 61) (I. D. 23). 
Second, the official filing receipt fora secured party 
which was stamped on December 4, 1972, was marked in 
evidence without objection by MAY LEE (April 19, 1974 
Hearing Transcript, p. 32) (I. D. 24). 

MAY LEE'S distortion of the facts is despicable. 
The thrust of MAY LEE'S argument is that notwithstanding 
the fact that the financing statements were properly 
filed, searches made by their representatives failed to 
disclose such filings and that consequently the financing 
statements failed to effect proper notice. This argument 
is fallacious in light of the provisions of Section 9-403 
of the Uniform Conmercial Code which provides as follows: 

(1) Presentation for filing of a financing 
statement and tender of the filing fee or 
acceptance of the statement by the filing 
officer constitutes filing under this Article." 

It has been held that the rule of this sub¬ 
section that "presentation for filing of a financing 
statement and tender of the filing fee or acceptance of 
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the statement by the filing officer constitutes filing" ls 
directly In accord with the Lav, of the State of New York 
prior to the effective date of the Uniform Comnerclal Code. 

In re Labb . 

42 F. Supp. 542 (W.D.N.Y. 1941) 

That the presentation for filing of a financing 
statement and tender of the filing fee or acceptance of the 
statement by the filing officer constitutes filing under 
Article 9 is further made clear by the Official Conments to 
Section 9-407 of the Code which states as follows: 


M ° te » however, that under Section 9-403(1) 
cue secured party does not bear the risk 
'hat the filing officer will not properly 
perform his duties; under that Section the 
secured party has complied with the filing 
requirements when he presents his financing 
statement for filing and the filing fee has 

the stateme nt accepted by 
the filing officer." y 


jj\ re Royal El ectrotype Corpo ration 
485 F. 2d 394 (3d Cir~ 1973) " ’ 


Section 9-401 provides as follows: 


"(1) The proper place to file in order 
to perfect a security interest is as 
follows: 


* * * * 
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(c) in all other cases, in the department 
of state and in addition, if the debtor has a 
place of business in this state and in only 
one county of this state, also, in the office 
of the filing officer of such county; 

(d) the terms "filing officer" or "record¬ 
ing officer" means the county clerk of the 
county, except in the counties of Bronx, Kings, 
New York, and Queens where it means the city 
register in the county: ..." 

It is to be noted that KAY LEE has a place of 
business in the State of New York and in only one county, 
namely, the County of New York, and consequently the 
financing statements were filed by CHARTERED in the Office 
of the City Register (New York County) as well as with the 
Secretary of State in Albany, New York. 

In light of the fact that the required steps 
were taken by CHARTERED by filing a financing statement 
with the Secretary of State and the Register of New York 
County as required by Sections 9-401 and 9-403 as herein¬ 
above set forth, the interest of CHARTERED was perfected 
irrespective of whether or not MAY LEE or any of the repre¬ 
sentatives it relies on were able to find a notice of such 
filing. Therefore, Bankruptcy Judge Galgay correctly con¬ 
cluded that in light of the facts as so found by him with 
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respect to the filing of the financing statements, the 
security interest of CHARTERED was valid. (Galgay Opinion, 
May 17, 1974, p. 8 ) (I. D. 25). 

2. CHARTERED 1 S Securit y Agreements 

The Supplemental Opinion of Bankruptcy Judge Galgay 


dated June 10, 1974 at p. 3 (I. D. 26) deals with the 
adequacy of the security agreements of CHARTERED and 


determines that the security agreements 


"each give general 


description of the goods representing the collateral and 
refer to an attached invoice. The Invoices are quite 
specific in describing the collateral. The security agree¬ 
ments satisfy the statutory requirement and are valid." It 
is to be noted that during the course of the reargument MAY 


LEE arjued that the security agreements of CHARTERED far. -d 
to adequately describe the goods. After considering that 
argument, the Bankruptcy Court found that the security agree 
ments did give actual general description of the goods and 


referred to attached invoices which the Court found were 
specific in describing the collateral and further found that 

satisfied the statutory requirement 


the security agreements 
and were valid. 



Section 9-110 provides as follows : 


"For the purposes of this Article any 
description of personal property . . . 
is sufficient whether or not it is 
specific if it reasonably identifies 
what is described." 

The Official Comment to Section 9-110 cited 
above states that "The requirement of description of col¬ 
lateral is evidentiary. The test of Sufficiency of a 
description laid down by this Section is that the descrip- 

tion do the job assigned to it-that it make possible the 

identification of the thing described. Under this rule 
courts should refuse to follow the holdings, often found in 
the older chattel mortgage cases, that descriptions are 
insufficient unless they are of the most exact and detailed 
nature, the so-called 'serial number' test." 

The Bankruptcy Court expressly found that the 
security agreements each gave a general description of the 
goods and that the security agreements satisfied the statu¬ 
tory requirements. (Galgay Supplementary Opinion June 10, 
1974, p. 3) (I. D. 26) On behalf of CHEMICAL, it is further 
respectfully submitted that insofar as MAY LEE'S argument 
relating to the adequacy of the description is concerned, 

inasmuch as CHEMICAL has a security interest in the entire 

_ 





inventory of MAY LEE subject only to CHARTERED'S prior 
security interest, if it were decided by this Honorable 
Court that the Orders of the Courts below as to the ade¬ 


quacy of the description inventory subject to security 
interest of CHARTERED was "clearly erroneous" then the 
effect would be to allow CHEMICAL to reclaim the inventory 
instead of CHARTERED. 

3. CHEMICAL'S Security Agreements 

As set forth in MAY LEE'S Brief to this Court 
at pages 31-33 and as was argued during the course of the 
rehearing and reargument before the Bankruptcy Court, MAY 
LEE contends that CHEMICAL'S security agreement was invalid 
because ", . . there was no agreement to the terms of 
the security agreement." This argument is an absolute dis¬ 
tortion of the facts as adduced during the course of the 
hearings before the Bankruptcy Court. 

It was not until the reargument that MAY LEE 
developed, as another one of its many opposing arguments 
to the validity of CHEMICAL'S lien, the suggestion that 
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since the security agreement was not initialled by CHEMICAL 
at several places initialled by MAY LEE, the security 
agreement was vitiated. The MAY LEE Brief submitted to 
this Court fails to indicate, however, that the Bankruptcy 
Court fully considered the argument raised by MAY LEE and 
found, from the evidence presented to it, that the CHEMICAL 
officer signed the agreement after MAY LEE had made the 
changes and had initialled them. (Galgay Supplemental 

Opinion, June 10, 1974, p. 4) (I. D. 26) The agreement, 
as so modified, constitutes the agreement between the parties 
and is recognized by CHEMICAL. It does not argue that the 
changes made and initialled by MAY LEE are to be dis¬ 
regarded. If it did, there is no question but that MAY LEE'S 
arguments would have merit. However, and again it must be 
repeated solely for the purpose of stress, the agreement, 

! 

as changed and initialled, constitutes the security agree¬ 
ment recognized by CHEMICAL notwithstanding the fact that 
it did not initial the changes. The fact that it signed 
the agreement after the changes were made is a clear demon- 

| 

stration of its willingness to accept the agreement in its 
written form and as introduced into evidence before the 
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Bankruptcy Court. This was duly considered by the Bankruptcy 
Court when it made its Findings that the agreement was 
valid and binding on the parties. (Galgay Supplemental 
Opinion, June 10, 1974, p. 4) (I. D. 26) 

MAY LEE's distortion of the facts in connection 
with the alleged lack of agreement regarding the terms of 
the security agreement with CHEMICAL is particularly 
bizarre because BUXBAUM admitted to Bankruptcy Judge Galgay 
that CHEMICAL signed the agreement after MAY LEE made changes 
with regard to it. (June 7, 1974 Hearing Transcript, 


pp. 20-34) (I. D. 28) 

In addition, CHEMICAL'S Exhibit "Z" in evidence 
(June 7, 1974 Hearing Transcript, p. 56) (I. D. 28) shows 
that the agreement was ratified and reaffirmed by MAY LEE 
and BUXBAUM on December 13, 1973. 

4. April 23, 1973 Agreement 

MAY LEE argues that if the agreement entered 
into between it and CHEMICAL dated April 23, 1973 under 
which the Security Agreement was provided for, is invalid 
then CHEMICAL is not a secured party. MAY LEE, in its 











Brief to this Court, at page 41, would have this Honorable 
Court believe that the April 23, 1973 agreement was obtained 
by economic duress and coercion and as such is invalid. For 
MAY LEE to argue that the Bankruptcy Court did not address 
itself to that argument nor to the question of considera¬ 
tion or illegality is to completely ignore the Findings of 
the Bankruptcy Court as contained in its Supplemental 
Opinion at page 4 thereof wherein it commented that it had 
considered the various arguments proposed by MAY LEE and 
found that the terms of the agreement of April 23, 1973 were 
consistent with the policy of banks which "traditionally 
require broad protection of their interests when entering 
into contracts" and which further found that the agreement 
was not unconscionable. 

CHEMICAL'S Exhibit "Z "in evidence (June 7, 1974 
Hearing Transcript, p. 56) (I. D. 28) shows that on December 
^> 1973, CHEMICAL waived certain defaults under the terms 
of the April 23, 1973 agreement. CHEMICAL waived a minimum 
capital requirement for MAY LEE of the April 23, 1973 
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agreement prospectively through June 30, 1974. This co¬ 
operation with MAY LEE is now strangely labeled "coercion" 
and "duress Of course, nothing could be further from the 
true facts. There was no coercion or economic duress, 
according to the documentary evidence and the Courts below. 

5. Description of CHEMICAL'S 
Security Interest _ 

MAY LEE argues in its Brief at page 35 ". . . one 
has no idea of the precise collateral . . . (covered by 
CHEMICAL'S security agreement)." In doing so it cites the 
provision of the April 23, 1973 agreement and the security 
agreement which provides that CHEMICAL'S security interest 
shall not apply ". . . that in which it (MAY LEE) has granted 
a security interest to the Chartered Bank . . . and except 
for security interests which may be required for future 
inventory, letter of credit and security acceptance financ¬ 
es*" (April 23, 1973 Agreement, Paragraph 2, pages 2 and 3, 
CHEMICAL'S Exhibit "C" in evidence, April 19, 1974 Hearing 
Transcript, p. 74) (I.D. 24) 

f 

In interpreting the foregoing provision MAY LEE 








concludes that the agreement with CHEMICAL eliminates all 
goods financed under security agreements with CHARTERED and 
other banks and that since almost all of the inventory re¬ 
maining was financed by either CHARTERED or other banks and 
since CHEMICAL allegedly has no interest in such assets it 
raises the question as to what assets of MAY LEE CHEMICAL 
does have a security interest in. It concludes that the 
only thing remaining is the furniture of MAY LEE. This 
argument is utterly absurd and has no basis in fact. 

The security agreement entered into between 
MAY LEE and CHEMICAL clearly spells out the nature of the 
collateral and as was determined during the course of the 
hearings before the bankruptcy Judge, the exceptions re¬ 
ferred to in the security agreement arose solely by virtue 
of the fact that the parties recognised that at the time 
they entered into their security agreement a portion of 
MAY LEE'S assets were encumbered by a security interest 
held by CHARTERED and, in order to enable MAY LEE to enter 
into subsequent security interests with other suppliers or 
lenders who might require a security interest in the assets 
of MAY LEE, CHEMICAL provided for such a possibility should 

•• 
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it be required in the future. The clause was drafted by 
MAY LEE. 

This is but another example of the ingratitude 
demonstrated by MAY LEE towards CHEMICAL and its past 
efforts to finance MAY LEE and enable it to carry on its 
business when it needed funds to operate. Outside of the 
security interests of CHARTERED and CHEMICAL and a prior 
subordinated interest of the principals, there were no 
other security interests nor was there any evidence of any 
other security interests introduced during the course of 
the hearings before the Bankruptcy Court. Thus, based upon 
the record taken before him not only during the course of 
the original hearings but the rehearing and reargument, the 
Bankruptcy Court and the District Court properly found that 
both CHARTERED and CHEMICAL were entitled to reclaim the 
collateral which was the subject of their security agree¬ 
ments . 

It is clear that MAY LEE has no feasible prospect 
of operating at a profit in the future. It is respectfully 
submitted that in the course of the various adjourned hear- 





ings before the Bankruptcy Court at which MAY LEE has 
reported as to its operations, it has consistently indi¬ 
cated that it has been operating at a loss. Requests by 
the BANKS for indemnity to indemnify the estate against 
subsequent loss as required by Section 326 of the Bankruptcy 
Act had been denied by the Bankruptcy Court in order to 
give MAY LEE every opportunity to continue its operations 
notwithstanding such loss. The patience demonstrated by 
the Bankruptcy Court and its willingness to give MAY LEE 
every opportunity to continue with its arrangement proceed¬ 
ings has been manifested not only by such reluctance to 
require indemnity, but also, its willingness to consider the 
rehearing and rearguraent of its decision. 

In fact, MAY LEE specifically and candidly 
admitted that it had received a full and fair hearing in 
the Bankruptcy Court before Bankruptcy Judge Galgay. 
(Transcript of Rehearing, dated June 7, 1974, p. 8) (I. D. 


In view of all of the foregoing and MAY LEE'S 
candid admission that all of its claims had received a full 
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and fair hearing by Judge Galgay, it is both sad and 
shocking to note that MAY LEE now claims in itc Brief to 
this Court at page 30 that it . . was not given a proper 
opportunity to present his [sic] case." 

To the contrary it is submitted that the courts 
below properly held that after a full and fair hearing 
CHARTERED and CHEMICAL have valid and proper security 
interests in the assets of MAY LEE sufficient to warrant 
their reclaiming the same as originally provided for in the 
Order of the Bankruptcy Judge, John J. Galgay dated June 1, 
1974. 

CONCLUSION 

It is respectfully submitted that the Findings 
of Fact of Hon. John J. Galgay, Bankruptcy Judge, as 
contained in his Opinion of May 17, 1974 and his Supplemental 
Opinion dated June 10, 1974 and the Decision of the District 
Court, Robert J. Ward, D.C.J. dated July 19, 1974, were not 
clearly erroneous and should not be disturbed, as provided 
for by Rule 810 of the Rules of Bankruptcy Procedure, that 
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the Conclusions of U, as contained ln sald _ 

consistent: with said Findings of Facc> ^ ^ ^ Qf 

the Bankruptcy Judge, dated June 14, 1974 and the District 

Court dated July 19, 1,74, be affixed and that the appeal 
herein be dismissed. 


Respectfully submitted, 


otterbourg, STEINDLER 
HOUSTON & ROSEN, p£ 
Attorneys for CHEMICAL 


OF COUNSEL: 

CONRAD B. DUBERSTE1N 
WILLIAM M. SILVERMAN 
ANTHONY F. CILLUFFO 
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